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IT IS EASY TO UNDERSTAND WHY SO MUCH SCHOLARLY EFFORT has been invested 
in defining the relationship between the jury and the demos in classical Athens- 

theoretically, a lot is at stake. Democracy hangs in the balance. The ability for the 
law-court to strike down decrees passed by the assembly (or approve proposals 
never voted upon by the assembly) makes it hard to maintain a strong notion of 
the unfettered power of the Athenian people.' Only by seeing them as identical 
institutions (just convening in different locations) is it possible to remove these 
restraints. The wider the gap between demos and jury, the more moderate and 
less radical Athenian democracy looks.2 This relationship has the potential to 
alter how we view the dynamics of the law-court. Are these places where the 
elite meet the mass to resolve their underlying tensions and ritually perform the 

symbolic order?3 Or are the elites appealing to an entirely different group who 
would never conceive of themselves as embodying any institution wider than 
themselves? Ultimately, the relationship determines the register in which we place 
the normative statements contained in forensic rhetoric. Whose norms do these 

purport to be?4 
These questions were initially placed on the scholarly agenda by Hansen in his 

monograph on the graphe paranomon.5 It was here that he unsettled prevailing 
opinion and aired his view of a strict separation between the two institutions. In a 
series of subsequent articles and monographs, he has proceeded to argue that the 

A version of this paper was presented to the Classics department of the University of Reading. I 
would like to thank my colleagues and students for their advice and criticism. Conversation with 
Edward Harris assisted in developing my ideas. I am also extremely grateful for comments by Prof. 
Paul Cartledge and the journal's anonymous readers. Their perceptive comments were invaluable in 

clarifying my thoughts on this issue. 
1For the role of the graphe paranomon in limiting the constitutional power of the people, see 

Hansen 1974: 59-61; 1987; Sealey 1987: 97; Todd 1993: 159-160, 298-300. 
2 For the narrative of Athenian democracy as one of change from radical to moderate, see Hansen 

1979; Ostwald 1986; Sealey 1987. For a more uneven narrative, see MacDowell 1975. On this 

point, it is worth noting the classification of Athens as a "radical" democracy by Aristotle: see Pol. 
1274a7-11, 1319b21. 

3A vision revealed and explored in Ober 1989a. 
4The normative statements in legal rhetoric have been crucial for modern reconstructions of 

Athenian popular morality. For the centrality of this material, see Earp 1929: 11 (endorsed and 

repeated in Dover 1974: 6, n. 5). 
5Hansen 1974: 19-21. 
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jury is almost never addressed as the demos, that it is often distinguished from the 
demos, and that it seems to occupy a status more akin to a board of officials than 
an embodiment of the people.6 Despite a series of vigorous replies to his critics, 
the response to these provocative proposals has been overwhelmingly negative.7 
As Todd remarks, "It is notable that practically every subsequent scholar working 
in the field has rejected Hansen's conclusions, but that hardly any of them 
have agreed over the reasons for this rejection."' The problem with a definitive 

counter-argument partly lies in Hansen's methodology. Nobody has questioned 
the large body of evidence that he has collected. It is rather the significance and 

meaning of this evidence that have caused dispute. Ostwald has argued that the 

patterns observed by Hansen are not conclusive;9 Ober that his "evidence" gives a 
false picture and ignores other interpretative strategies.10 

It is worth observing at the outset that these constitutional concerns do not 
seem to have troubled the Athenians."1 The Athenian discourse about threats 
to the absolute sovereignty of the people rarely envisages danger deriving from 
institutional arrangements. Instead, it tends to focus on potential events or 
actions. Traitorous individuals, the return of exiles, and envious foreign powers 
always feature as the more likely culprits.12 The only exception to this state of 
affairs would appear to be the law against tyranny proposed by Eucrates in 337/6 
that singles out the Areopagus as an institution that could be enrolled in support 
of tyranny.'3 In contrast, the jury is always considered one of the bulwarks of 
democracy.'4 Similarly, the general unanimity over Athenian values makes jury 
self-identification less important when discussing morals.15 However, this does 

6The argument is made in its most complete form in Hansen 1978. For a discussion of its political 
implications, see Hansen 1989b. 

7For the debate and Hansen's response, see Hansen 1989a. 
8Todd 1993: 299 with summary of the debate. 
9 See Ostwald 1986: 34, n. 131 for his argument on the unpersuasive nature of Hansen's numbers. 

10Ober (1989b) discusses the implicit ideological bias in Hansen's evidence (322-323) and the 
relevance of the concept of synecdoche in interpreting the relationship between the courts and the 
assembly (330-331). For a discussion of Ober's concept of synecdoche, see below, 36-37. 

11Rhodes (1981: 545) slightly overstates the case when he claims that the Athenians were not 
conscious of any distinction between demos and jury. As we shall see, there are moments where they 
do make a distinction. Nevertheless the implication that it was not problematic for them remains true. 

12 On the personal and the external posing threats to democracy, see the constant legislative moves 
against tyranny, discussed in Ostwald 1955. 

13The law was first published in Meritt 1953: 340-380, no. 5, 355-359. On late-fourth-century 
concerns about the increasing power of the Areopagus, see Sealey 1958. The removal of the laws of 
Ephialtes and Archestratus about the Areopagus by the Thirty (Ath. pol. 35.2) points to the way in 
which the institution became increasingly problematised in the fourth century. 

140n this point, see Ath. pol. 9.1 and 41.2, where appeal to the court is identified by some as the 
reform that most strengthened the power of the people. 

15As Todd (1990: 164) points out, social values at Athens were "a matter of consensus rather than 
conflict." 
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not mean that the Athenians were not intrigued by the relationship between 
these institutions. As we shall see, a number of different formulations were in 
circulation. It is a relationship that generates discussion. 

In this paper, I wish to argue for a partial rehabilitation of Hansen's views. 
There certainly seem to be a number of cases where his formulation holds 
true. However, these moments of clear separation between jury and demos 
exist alongside others where this distinction collapses. Rather than attempting 
to calibrate precisely the relationship between demos and jury, it would appear 
more profitable to regard these formulations as existing on a spectrum-a range of 

possibilities where the gap between demos and jury widens and narrows. Moreover, 
it is a spectrum that the Athenians were interested in exploring, and one that finds 
itself open to rhetorical manipulation. By viewing these positions in a spectrum, 
we are made conscious of the way in which these institutions were discussed 
and debated. Each alternative formulation becomes a contribution to a civic 
conversation conducted across time, place, and genre. Sometimes the institutions 
are identical. At other times, their relationship seems antithetical. The ascendancy 
of any one formulation seems, at best, provisional. This spectrum also highlights 
the extraordinary transformative power of Athenian rhetoric, as well as focusing 
our attention on the agency of individual speakers. When speakers conflate jury 
and demos we should recognise that these are forced constructions rooted in a 

political agenda. They require explanation. 
In exploring the case for structured ambiguity in the relationship between the 

demos and the jury, this article wishes to gloss a number of discursive moments. 

They are drawn from several different genres-epigraphy, comedy, philosophy, 
and forensic oratory. They illustrate that part of the complexity of this relationship 
stems from the fact that the formulation of this relationship exists, perhaps solely, 
in use (i.e., in the practices of jury and speaker). This article concludes with an 

analysis of similar concerns in democratic thought about the Anglo-American 
jury. This comparative material is offered to illustrate that such ambiguity is far 
from rare. The place of every institution is always up for grabs. It also may 
reassure us that ambiguity is not the product of lack of information. Even in 
the most studied and well understood of political regimes, definitive answers may 
prove elusive. Finally, it attempts to show some of the ways in which sensitivity 
to contemporary political debate can inform scholarship and help develop our 

critique of both ancient and modern politics. 

MIND THE GAP: THE ART OF DISTINGUISHING JURY AND DEMOS 

yXaWLh y&p &,iacv &6ptoao &PX~i Kaic t1 ot x8vEtavi tv tSovouLaa tO ipV 7C[rtovT ov, 
i• ic 46e tt Tupavvi;. (Dion. Hal. Ant. Rom. 4.74.2) 

An official who has no end in his tenure and whose actions are never examined is grievous 
to all and nourishing to tyranny. 
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While Lucretia's blood spreads across the floor, Brutus does political philoso- 
phy. His model is Athens (eo5 zap' 'A0llvaloli ytv£al, Ant. Rom. 4.74.2). Its 
discourse permeates his speech. His invocation of the aoplcaTos apxn deliberately 
recalls Aristotle's Politics.l6 His desire for examination finds its expression in the 
dokimasia and the euthune. Brutus mimics the issues and concerns that were raised 
by democratic theorists of the classical period. His target is the institution of 
kingship, but strikingly, his description could equally have applied to the classical 
jury.l7 His problem was the rule ofthe Tarquinii. For the Athenians, their concern 
lay with the rule of the dikastai a regime they saw as no less authoritarian.l8 

There are a number of clear examples where the gap between the jury and the 
demos seems wide.l9 An interesting, and often overlooked, example is provided 
by the Athenian regulations for Chalcis (IG I3 40) imposed in the wake of 
an unsuccessful attempt undertaken some time in the second half of the fifth 
century by a number of Euboian states to overthrow Athenian hegemony.20 The 
inscription details the oaths of mutual obligation that were required to be sworn 
by both states as well as arrangements for hostages and tax payment by resident 
aliens. According to this decree (lines 3-4), both the Athenian Council and the 
jurors promised to be bound by the following oath: 

OUK £XC£k0 Xa- 
XKI6£as £% Xakalbob 0U6£ T£V ZOXIV ava- 

, . o\, , . , , 

CTalOV JC0£a0 0U0£ 1 )IOT£V 0D £Va aTIp- 

OCSO 0U6£ +by£1 4£>10a0 096£ %aDx£+50- 

* o ^ * os 

pal 09o£ aZOKl£VO 0U0£ %p£aTa a )alp£- 

COpal aKplTO OU6£VOi aV£D TO 6£p0 TO AO- 
£ValOV, OVa £z1+a£+10 KaTa aZpOCK£TO 

OUT£ KaTa TO WOIVO OUT£ KaTa iOlOTO 0U0- 

£ £VO ,, sal TcpEcTp£iav £xoocTav zpocTa%cso 

rtpo; O£V Kal 0£p0V O£Ka £Z£pOV Mnav 
TCpVTaV£U0 KaTa TO 6DVaTOV. TaUTa O£ £pZ- 

[£]'0050 XakKI'0£UC1V Z£100p£VOI; TOI 6£- 

]01 TOI 'A0£valov. (lines 4-16) 

16 Pol. 1275a22-33 (where the term is used to describe the jury). The phrase is rarely found outside 
of Aristotle, and only in this section of the Politics, to refer to a magistracy. 

17On immunity from examination and the lack of specificity in tenure as the defining features of 
jury office-holding, see below, 34-36. 

l8On this point, see Philokleon's description of the office of juror, cos ou6£plaS nTT@V ... 

fiacylk£iaS (Ar. Vesp. 549: "as nothing less than kingship"). The point of the play may be to undermine 
this conviction. However, in doing so, the author not only seeks to undermine popular conceptions, 
but expose one tyranny underlying another. The rule of the jury gives way to the rule of the politicians. 

l9The standard collection is provided in Hansen 1978: 132-135. 
20For discussion of this inscription, see Meyer 1892: 2.141-148 and Meiggs and Lewis 1989: 

no. 52, 143-144. Most scholarship on the decree has been devoted to dating this Euboian revolt. See 
most recently Mattingly 2002, which contains discussion of the debate and his latest arguments for a 
late date for activities in Euboia. 
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I shall not deport Chalcidians from Chalcis or lay the city to waste or deprive any individual 
of his civic rights or punish through exile or imprison or kill or confiscate property from 
anyone without trial without the consent of the Athenian demos, nor shall I make a proposal 
against either the government or any private individual without providing notice to them, 
and when an embassy has arrived, I shall endeavour to the best of my ability to introduce 
it to the Council and demos within ten days when I hold the prytany. These things I shall 
guarantee to the Chalcidians if they obey the Athenian demos. 

Invoked three times during the course of the oath, the demos proves to be a live 

concept in this pledge of imperial restraint. The final rider underlines the political 
agenda. This oath is all about retaining power for the people-demokratia, in 
its truest sense. Although both the jurymen and the Council seem to take the 
same oath, only the first section, lines 4-10, seems applicable to activities of the 

jury. The significant feature of this section is the fact that the jurors promise 
to refrain from acting ivEu td 8'6jo 't 'A0cvaiov. Although it may be read as 
an explanatory gloss on &Kpifro oi 8v6,, this phrase stands more naturally as a 

qualification.21 If this is the case, then the oath clearly envisages a separation 
between the jury and the people.22 The demos is a larger concept to whom the 

jury must defer. It is "out there." The one thing that the jury is not is the demos. 
It is worthwhile to stress the performative aspect of this oath. This formulation 
does not merely exist independently on stone, but attests to a living definition 
enacted by all participants.23 The use of the first person singular forms of the 
verbs personalises the oath. This is no disembodied "we." Each juror defines 
the obligations that bind him with an emphatic "I." Further, this does not seem 
to be a unique formulation. Similar oaths were probably sworn with respect to 
Eretria, and presumably the other Euboian states that were brought to heel by the 
Athenians.24 

The notion of the demos as a still greater body is significant because the oath 
was administered to all the jurors. Even en masse, the complete complement 
of jurors cannot regard themselves as equivalent to the demos. Such reluctance 
should not surprise us. The Athenians were uncomfortable with the notion 

21 For a parallel, see the regulations for Erythrai (IG 13 14), lines 26-29. 
22As Meiggs and Lewis observe, following Meyer (1892: 2.144-146): "The oath at Athens is to 

be taken by the Boule and jurors. Do they represent the whole people, or merely themselves? Probably 
the latter, for they are the two most vital organs of control and the Assembly itself must remain 
unfettered" (GHI 42). Even if one maintains a strong distinction between definitions where demos = 

ekklesia and one where demos = people, it is hard not to see some slippage between the definitions in 
this case (esp. as the two definitions seem conflated in the case of demos in lines 15-16). For <iveu 
meaning "without the consent of," see II. 15.213 and Soph. OC 926. 

23 On the way in which civic oaths are used to formulate and confirm notions of identity, see Cole 
1996: 227-32. On the importance of oaths in Athenian interstate relations, see Hirzel 1902: 132-133. 
For an opposing view, see Lonis 1980: 267-286. 

24Certainly the obligations that bound Eretria were identical to those imposed on Chalcis: see IG 
13 39. There is every reason to suspect that the same promises of Athenian restraint were made in 
return. 
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of representation.25 Franchise was exercised only in the most direct fashion. 
Sortition was not developed to ensure equality of representation, but equality of 

opportunity, and to allow fate to take a hand in appointments.26 Ambassadors 
were denied the power to conclude treaties, except in the most extreme cases.27 
Oligarchs may have regarded an assembly limited to 5,000 as a democracy (Thuc. 
8.92.11). However, the Athenian people were only prepared to tolerate such a 
constitutional arrangement for a mere eight months after the expulsion of the 
400.28 

The rejection of the competency of even such large numbers makes the concept 
of individual jury panels embodying the demos problematic. Certainly any group 
numbering less than the quorum of 6,000 regularly required in the fourth-century 
to validate decisions of the ekklesia must prima facie have difficulty in claiming 
to be the demos.29 This does not mean that it cannot, but it does have a hurdle 
to overcome. Only once is a jury of 6,000 recorded (Andoc. 1.17), and this is 
almost certainly an exaggeration.30 Unfortunately, we do not know what was the 
most common size of jury panels. Our surviving sources, skewed towards the 
most important public cases which enjoy correspondingly larger juries, give us an 

unrepresentative picture of the legal landscape.31 For private cases there was a 

sliding scale of jury size depending on the amount in dispute (Ath. pol. 53.2-3). 
Cases involving amounts below ten drachmas were decided by the Forty. For 
amounts up to 1,000 drachmas (a figure well over the annual wage of the majority 
of the population)32 juries of 201 were used. For amounts over this, juries of 
401 were constituted. We cannot know the frequency of such small juries. Their 
occurrence will depend on a number of factors-the modal value of economic 
transaction size, the propensity of economic transactions to evolve into disputes, 
the effectiveness of alternative dispute resolution procedures, etc. However, our 
picture of the jury, their status, and the function of forensic discourse may have 

25 On the distinction between representative and direct democracy, see Holden 1974: 26-34. 
26 On the role of fate in sortition, see Bers 2000: 60-62. 
27 For a discussion of the powers of ambassadors and the exceptional cases of presbeis autocratores, 

see Mosely 1973: 30-38 and Harris 2000: 487-497. 
28The extent to which the rule of the 5,000 was "democratic" is debatable. On this point, see 

the divergent views of de Ste Croix (1956), Rhodes (1972a), and Gomme, Andrewes, and Dover 
(1945-81: 5.323-328). The period is summarised in Ostwald 1986: 395-411. For discussion of the 
specific features of the constitution, see Harris 1990. 

290n the requirement of a quorum of 6,000, see Hansen 1976: 124-130. The symbolic nature 
of 6,000 is also attested by the requirements for a valid ostracism. It presumably also explains the 
creation of a "community" of 6,000 jurors at Vesp. 662. 

30 See discussion in Hansen 1982: 20. 
31Even here, panels of only 500 seem standard (Ath. pol. 68.1). Only in the most serious cases are 

larger juries of 1,000 or 1,500 used. A jury of 2,000 is exceptional and requires an establishment by 
decree (e.g., Lys. 13.35). 

32 Loomis (1998: 232-239) has rightly questioned notions of a standard fixed wage for the Athenian 
population. Nevertheless, even if we include the larger wages attested in the fourth-century, the sum 
still falls well below 1,000 drachmas. 
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to undergo a change if the most regular formation of the dikastai was as relatively 
small complements. Is it possible to see the demos in 201 faces? 

A significant silence runs through the regulations for Chalcis. If it prefers to 

distinguish the jury from the demos, how does it conceive of each of them? A clue 
is provided by the way in which the regulations for Chalcis treat both the jury and 
the council as subordinate institutions bound to the will of the demos. The jury 
seems to be considered as just another group of officials.33 This notion of the jury 
as a board of magistrates (archai) is explored by Aristophanes in the Wasps-a 
play that must feature as one of the most engaged reflections on the role and place 
of the law-court/jury in Athenian society. As always, Aristophanes' wit scrapes 
the nerves of the polis, exposing its concerns, ambiguities, and hypocrisies.34 In 
a series of anapaests, Philokleon spells out the unique office occupied by the 
Athenian jury: 

8Witov Toivuv 6oVIctI•caLo vowv i0SoiC tdtpstot Os&Oatott. Kv&v OcypoC Ei X07rO c6Yov, o)K aRo•EjyEt rtpiv iv figtiv 
CK t ; Nt6o3rlcq c ptl Tn •tV "tv KXXtYT•TZV aooh&c •. 
KQV akrln1 '; YC 86KcV VtKqc, 

T"T•rll r•JSTLtV Snitxtpc 
ev opp3ct~ Toit 6oCot St ato'ai i o6ov iXjG' dtolGotIv. 
KIV RXOv oKmOV 6 tctZatip p Tq ^ KQTQXac IIW-r V ctn•i' 

^ 
rtKX•lpov, 

KkaitIV fgS tc gKpa T1v KeIaXiyv ci6vts; rj uT8taOijK 
Kati T K6yI ZT ni vu Gwpv•oc ot;Oq •rtltotctv Rno6cra, 
f5o0CLv crautqtV i•tC C atv fi 6 L; avzt3oXicrac &vantrtiorl. 
KtL xaGr' avurte60uvot 56potCv. 

nov 6' ( X0myv o8B6xo ' &PyXi. 
(578-587) 

Well now, we're empowered to look at the boys' genitals when they are formally examined. 
And if Oiagros, defending a charge, comes into court, he's not acquitted until he's chosen 
the best speech in the Niobe and recited it for us. And if an aulos-player wins his case, 
he straps on his halter and plays out the jurors from court. And if, with the death of her 
father, a daughter is left as an epikleros to someone, we tell the will to get lost, and the same 
to the shell endorsing the seal, and we give the girl to anyone whose petitions persuade us. 
And in doing these things we are not called to account-no magistracy holds comparable 
power. 

Arche began Philokleon's exposition 
(x•ppi tziq; Pq pi; noiSoio, 548). It recurs 

throughout his explanation (557, 577), and proves the end point of his speech. 
Jurors are being understood as magistrates. It is a conclusion that we have 
been anticipating. The vocabulary of the passage has been increasingly peppered 
with technical terms appropriate to discussion of magistrates. Philokleon opens 
with a dokimasia, continues with testamentary depositions, and concludes with 

33The idea that the jury occupies a place similar to the Council was proposed by Hansen (1978: 

136, with addenda in Hansen 1983: 159-160). 
34For this tendency in Aristophanes to dance "along the fault lines" of Athenian civic discourse, 

see Dobrov 1997: xiv-xviii. The political role of comedy, and Aristophanes in particular, is explored 
in Cartledge 1995: 43-53; Foley 1988; Henderson 1990. 
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euthunai. For once, Bdelykleon agrees: TOUTI yap Toi os povov TOUT@V XV 

'tpnKab pasapl4 ("Indeed, that really is the only thing that you've said that 
I can congratulate you on," 588). However, before we can get too comfortable 
with this notion, we need to remember that, appropriately enough, there is a sting 
in the tail. In a sequence of spondees, we can savour the jury's immunity from 
examination. The inevitable concluding anapaest shakes us out of our reverie, and 
puts us on the march again. The office of juror is unlike the others. Thinking of 
jurors as office-holders might stick, but not for long. aMagistracy" is only going 
to prove a very thin concept for understanding this institution. The jury refuses 
to stay pigeon-holed. 

Aristophanes is not alone in his equivocation in the description of the jurors 
as archai. Commentators on this passage have been quick to assemble the authors 
who pose problems for the certainty of this designation.35 Plato believes that the 
juror does not necessarily start out as a magistrate, but momentarily becomes one 
at the time of judgment.36 Lycurgus proposes a tripartite division of the polis 
that has the jurors occupying a middle position between the magistrates (archai) 
and the private citizen (idiotes).37 Naturally, the most theoretical discussion of the 
issue is found in Aristotle: 

XToxItn j 6 axX; OU6£VI T@v akkxv Opl4ETal Rakkov fi TX £T£%£1V Kpl5£@; Kal apxs. 

ts, , e , , ,% , 8 , c, . , , \ X, ^ o \ \ , \ 

T@V a ap%v al H£V £1a1 OInpp£Val KaTa XpOVOV, @CT £Vlai p£V °AXi 015 TOV aUTOV 

OUK £4£CTIV ap%£1V, P ala TIV@V Xpl5p£V@V %pOV@V- O 6 aOpl5TOs OtOV O alKaCTs 
\ c X ^ # t 8 s , , . a X st s \ E 

Kal O £KKAllCTlaCSTll. Ta%a pl£V OOV av < )alYl TIS ova apXOVTa; £1Val TOVS TOIOVTOV4, 

OVO£ pL£T£%£1V Ola TaVT ap%S KaiTOI y£k010V TOVj KVpltl)TaTOVi aXlOCT£p£1V ap%llj. 

aka Ola4)£p£T(R) [lllO£V It£pl ovoRaToi Yap o k070e avxvvpov yap TO KOIVOV £X11 

cs \ X ^ ^ c- ^ s zt r st \ cb ^ # 

OlKaC7TOV Kal £KKAtlCSlaCSTOV, Tl 0£1 TaVT a< ) Ka^£lv. £CSTX )11 OlOplCllOV %aplV 

aOplCSTO; apxll. Ti0£pl£V 611 ZOXITa; TOV; OVTX pl£T£%0VTai,. (Pol. 1275a22-33) 

A citizen is simply defined by nothing other than the right to participate in judgment and 
hold office. Some offices have a time limit so that it is not possible for the same person 
to hold them twice or only after an interval. Others are without such limitations such as 
the office of juror or member ofthe assembly. It might be objected that being one of these 
is not "holding office" and that one does not do these things by virtue of a magistracy. 
However, it is ridiculous to deprive the most powerful members of the state of the title of 
magistrate. In any case, it makes no difference. For it is an argument about a name. There 
is no common name that is appropriate to apply to both juror and member of the assembly. 

3sFrankel (1877: 21-22) provided the most influential discussion of the unsatisfactory nature of 
describing jurors as archai. Most major commentators have tended to follow his line of argument and 
cite the evidence that he assembles: see, for example the entries on 588 in van Leeuwen 1893; Starkie 
1897; MacDowell 1971. 

36P1. Leg. 767a: 61KaCTnS 6£ OUK apxxv sai Tlva TpOZOV apXxv OU navD faDXoS yiyv£Tal TNV 

TO0' p£paV gN£p av KpiV@V TnV aiKnV aXOT£n (bA juror even if he is not a magistrate becomes a 
magistrate, and not a minor one either, on the day that he delivers judgment"). 

37 Lycurg. Leoc. 79: Tpia yap £CSTIV £t OV n ZOxIT£ia AVV£5TnK£V, O ap%@V, O aIKaGTnC, O 

iblxnl5 ("The state is composed of three types of individual: the magistrate, the juror, and the private 
citizen"). 
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For the sake of a definition, let us call these positions "offices without limitation." Citizens 
are those who participate in these offices. 

Once again we see a commentator wrestling with the unique nature of the jury, 
and the way in which it evades easy categorisation. This time it is not the lack of 
account that causes problem, but the issue of tenure. Aristotle's formulation of 
the &6ptzoo( ; &ppXi marks a unique development in the conception of the jury. 
Certainly, it is a description found nowhere else. We will have to wait until the 

speech of Brutus for it to re-enter critical political discourse. However, it is not 

just a title that Aristotle is coining here, but also a new relationship between the 
ekklesia and the dikasterion. Once again we are presented with the problem of the 

relationship between jury and the people. This time, however, rather than splitting 
the two concepts apart, Aristotle is keen on unifying them. In a sense, Aristotle 
has brought us full circle. He rejoins demos and dikastai not by stripping the jurors 
of their office, but by awarding a "magistracy" to the demos instead. The two are 
united because they provide the necessary and sufficient conditions for citizenship 
(xoXtitrl~... PELtXEtV KpiaCo); Ki 

t&pXfij;, Pol. 1275a22). Citizenship becomes 
realised only in both places. There is still a gap-the gap between citizen and 
demos. Will any group of citizens constitute a demos? Probably not, but we are 

getting closer. 

BRIDGING THE GAP: THE TRANSFORMATIVE POWER OF RHETORIC 

At some point in the late fourth century, the forum for making decisions 
about public works and the peplos for the Panathenaea was transferred from 
the Council to the jury-court (Ath. pol. 49.3).38 For scholars interested in the 
issue of sovereignty, this transfer is intriguing. Prior to its administration by 
the Council, these duties had been administered by the Assembly. How then 
should we interpret the transfer from Assembly to Council to jury-court? Is 

power coming back to the people? Or is this merely a transfer from one board 
of magistrates to another one whose random composition and greater size make 
them less susceptible to bribery? Or does the jury occupy an intermediate position 
between Council and Assembly (a position for which our vocabulary fails us)? 

Aristotle saw the problem as one of classification. There was no word that 

accurately describes the curious position of membership of the jury or the ekklesia. 
Taxonomies of governmental institutions are unable to see the potential of the 

jury to embody the demos.39 Such taxonomies are uncomfortable with ambiguity 
and overlapping function and identity. In order to express the simultaneous 
nature of demos and jury a more profitable path has been to resort to the processes 
of language-the art of metaphor (one thing is another thing) and synecdoche 

38For discussion, see Rhodes 1972b: 122-127 and 1981: 568-569. 
39As Hansen (1989a: 103) observes, the fundamental difference between those who see a 

distinction between the demos and the jury and those who do not is the importance that each side 
attaches to "institutional thinking." 
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(the part stands for the whole). Synecdoche is crucial in Ober's account of the 

relationship between the demos and jury. "Each of the various institutional 'parts' 
of the citizen body ... could stand for and refer to the whole citizen body .... 

Synecdoche takes us from the vocabulary of constitution to that of signification" 
(Ober 1989b: 330-331). The symbiotic relationship between signifier and 

signified narrows the gap between demos and jury. 
As a supplement to Ober's account, I would like to explore a distinction in these 

moments of proximity-a distinction between representation and embodiment.40 
Both methods of understanding the jury exist (and can even co-exist within the 
same account).41 The choice between these two positions is ultimately driven by 
personal politics. Orators may pretend that the descriptions of the jury that they 
offer are natural and obvious. However, we must not forget the artfulness of such 

descriptions. The extent of the collapse between jury and demos is never accidental. 
It is always strategic. From the subtle use of vocatives reminiscent of the assembly 
(o civ~p&; 'Alvaotiot) to more blatant conflations, each juxtaposition of these 
two groups amounts to a deliberate political re-positioning on behalf of the 

speaker. In conflating demos and jury, we are presented with a reading position for 
forensic rhetoric.42 Three passages are commonly cited as evidence of the jury's 
embodiment of the demos.43 In each case, politics, agency, and rhetoric conspire 
to develop new modes of civic discourse. 

It is no accident that self-consciously political cases bring these manipulations 
to the fore. The case against Timarchus is one such case. Set in the turbulent 

period surrounding the rise of Philip, it marks another stage in the political 
battle between Aeschines and Demosthenes for the hearts and minds of the 

people.44 Aeschines has a particular vested interest in making the courtroom a 

symbolic representation of the wider political stage in which he competes with 
Demosthenes. His prosecution of Timarchus is a pre-emptive strike in the face 
of the impending prosecution arising out of his euthune for his conduct on the 

embassy to Philip. It represents his opportunity to test his popularity and warn 
off his opponents.45 He needs this case to have wider repercussions. The matter 

40A distinction between the jury acting 6nhp too 8605ou (e.g., Din. 1.84) as opposed to bS 6 
6fipo;. 

41 For example, in Dem. 21, Demosthenes conflates the jury and the demos when he reminds them 
how they acted previously in a meeting of the assembly (214-216), but later he sees the jury as acting 
on the demos' behalf when he invites "you who have been selected as judges" (86ud~oovTc;q eFiiaxc) 
to act on the demos' behalf and return a verdict to please it (r4 6i wp 0atapicacaOut). 

42 Interestingly the conflation between demos and jury is not merely a democratic reading position. 
Anti-democrats are equally happy to be complicit in this fiction. For example, see ps.-Xen. Ath. pol. 
1.18. 

43These passages are derived from Hansen 1978: 131. As Ober (1989a: esp. 145-148) has shown, 
these are not the only moments. 

44For the political background to the Timarchus case, see Harris 1995: 78-101. 
4SOn Aeschines' attack as a pre-emptive strike against his opponents and a reflection of his 

popularity over the punishment of Phocis, see Harris 1995: 151. 
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cannot just rest with this jury. In a marked dramatisation of the dikastai, the jury 
members become symbolic of the people. They are identical with the group that 
laughed at Timarchus in the eAklesia (1.81-85) and they are synonymous with the 
group that Aeschines' opponents hold in open disdain. 

EW£16? 6£ AXIk£@4 Kal naXpOKXOU p£pVa0£ Kal OpOU sal £T£p@V ZOInT@V, Xi 

TOV p£V aIKaCT@V aVnKO@V Zal6£1as OVT@V, V>£14 6£ £VAXpOV£s TIV£i ZpOCZ01£1a0£ 

£Ivac lcal DZ£pfpOVOUVT£4 iCTOplaL TOV 6npOV, IV £i6nT£ 0T1 val p£14 Tl 6? nKOUCap£V 

Kal £pa00p£V, £40R£V Tl sal p£1; Z£pl TOUT@V. (1.141) 

But since you mention Achilles, Patroclus, Homer, and the other poets (as if the jury had 
never heard of culture, while you give yourself airs and pretend to surpass the demos in 
knowledge), so that you know that we too have heard and learnt a little, we shall speak 
about these matters. 

Hansen dismisses this passage as unimportant for arguments of jury identity. 
The reference to the demos is not to the sovereign people, but rather a case where 
demos means merely "common people."46 We should not be so certain. The 
scholiast knew that Aeschines aimed for deliberate effect at this point: EvTavoa 

CTU7KpOVEI aUTOV TO15 61KaCTal5 (Schol. Aeschin.Ag. Tim. 141 ed. Dilts: aRight 
here the author dashes against the jury"). As has become apparent from a number 
of studies, the discourse of education was fundamentally politicised in the classical 
city.47 Issues of paideia, knowledge, and competence lay at the heart of discussions 
about the ability of the demos to rule.48 Questioning the education of the demos 
does not strike at just the lowest segment of society, but resonates with all who 
wish to claim a right to participate in government. In this conscious shift to 
the first person plural (,uslj . . . ,usls), Aeschines is not merely siding with the 
impoverished, but claiming to speak for the whole people. This identification 
with the jury marks a transition in the speech. Previously, there has been only 
distance between the speaker and the jury.49 Now they speak as one, the people. 
Such identification does not last. At the end of the speech, Aeschines again 
withdraws to the position of servant of the people.50 However, for this moment 
Aeschines aligns himself with the jury, one extra voice helping to make the shift 
from dikastai to demos. 

46Hansen 1978: 131. 
47See Nightingale 2001: 134-136, 154-156; Ober 1989a: 157-165, 179 (on Aeschin. 1.141); 

1998: 170-171, 235-236; Raaflaub 1983. 
48 On the unfitness of the uneducated banausoi to rule, see Arist. Pol. 1258b20-26, 1278a; P1. Resp. 

590c; Xen. Oec. 4.2-3. 
49 See, for example, the fictionalised interrogation of Aeschines by the jury (1.80). 
5°1.196: Ta p£V OUV sap' £p0D aivala navTa an£lntaT£ ... Ei ouv 0DnG£a0£, Ta 6;Kala 

sal Ta csup+£povTa ipxv nolouvTxv, fIXOTIpOT£pOV p£15 £40p£V T0U5 NapaVOpOUVTa5 £4£Ta4£1V 

(You have received from me all the things that justice demands .... Now if you desire it, taking 
account of justice and your own interests, we shall seek greater honour in your eyes by hunting out 
criminals"). 
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By expanding the notion of the jury, Aeschines expands the claims and 

significance of forensic discourse. For an ambitious rhetor there is much to be 

gained from such expansion. However, it is not just politicians who need the 
law-court to be larger than itself. Sometimes the city requires that the jury speak 
for it. In a climate of emergency and scandal, there are times when the words 
of the law-court need special weight. At the right temperature, identity becomes 
volatile. The events surrounding the Harpalus affair provide such a backdrop. 
Rightly called the "greatest of all fourth-century scandals," the events surrounding 
the flight of Alexander's treasurer, Harpalus-and his subsequent refuge in, and 

escape from, Athens--would cast an indelible smear on the entire political class of 
Athens and claim the career of a number of Athens' leading statesmen, including 
Demosthenes.51 

When Harpalus fled from Alexander in 324 and arrived in Athens with 700 
talents, his money was lodged on the Acropolis (Hyp. Dem. 8-9; Din. 1.89). 
When he left for Crete, only 350 talents remained (Hyp. Dem. 10). It was 
inevitable that people would suspect that the money had ended up in the pockets 
of Athenian politicians.52 Few seem to have escaped suspicion. Timocles' scatter- 

gun approach in indicting political figures in his comedy, Delos, gives a strong 
impression of a scandal that attached to all prominent figures.53 Innovative legal 
procedures were required to deal with the scandal. Demosthenes suggested an 

investigation (apophasis) by the Areopagus.54 Their subsequent report formed the 
basis of the prosecution of a number of leading politicians. State-prosecutors were 
used to bring the charges.55 

The demos is implicated in all these proceedings. At stake was the rectitude of 
its most trusted advisers. In appointing prosecutors, the demos had declared an 
interest and given the proceedings special prominence.56 Further, it was important 
that the scandal be ended. Athens had been prey to scandalous rumour for months 
while the Areopagus investigated events.57 The result of the jury vote must end 
the matter. Finally, it was important that the people be seen to have a say in the 

51On the Harpalus affair, see Badian 1961; Blackwell 1999; Bosworth 1988: 215-220; Colin 
1925; 1926; Jaschinski 1981; Worthington 1992: 41-77. 

52 Hyp. Dem. 7. Accusations of bribery were a common feature of Athenian political discourse: see 
Harvey 1985; Mitchell 1997: 182-187. 

53 See Timocles PCG fr. 4, which actually includes the name of Hyperides, one of the eventual 
state-prosecutors. 

54There is no strong evidence for apophaseis before 345: see Wallace 1998: 221 (contra de Bruyn 
1995: 117-119). For the procedure, see Hansen 1991: 292-294; Rhodes 1995: 311-314; Wallace 
1989: 113-119; Worthington 1986: 184-186; 1992: 357-362. 

55 On the appointment of state-prosecutors, see Rubinstein 2000: 111-115. 
56See Rubinstein 2000: 111-112: "More than any other type of public action the procedures 

... could be perceived as legal actions in which the community as a whole had a stake ... elected 
prosecutors ... acted formally as the voices of the people." 

57The exact timing of events is difficult to determine; see the discussion of Whitehead (2000: 
357-358). The performance of Timocles' comedy in either the Lenaia in late January or the City 
Dionysia in late March attests to the continuing interest in events that had occurred in the previous 
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affair. The proceedings were dominated by the Areopagus and the dikasterion. 
The distinction between the Areopagus and the demos was too large to be bridged. 
Athens' civic myth-history was predicated on a firm distinction between the Pnyx 
and the Hill of Ares.58 As Demosthenes realised, it was certainly possible to 
question the democratic nature of the Areopagus.59 The dikasterion must be 
beyond reproach. It must be endowed with the will of the people. Hyperides 
rewrites this conceit into a history of judicial deliberations: 

Kal GIpOS TOUTOIi ayxvxv qpiv UCT£pOV ZOk@V 7£y£Vp£V@V [£t £]K£1V@V T@V [pay]- 
1lav [Kai avToi) Toio Z].0k£p0D, 096£[zZZ0T£ ]p[@]V 0[U]X01 [sa]X[£]vfivavTo, akk' 
£K zavv £cssav, [011£p p]£71aT0V Kal [atlOZl]5TOTaTOV Ts [T0D 6Pp]0D [Ew]vola; 
CSR£10V. (Dem. fr. vii, col. 29) 

And although we were later brought to trial on account of those policies and because of 
that war, these men never found us guilty, but through all things preserved us, which is the 
greatest and most trustworthy sign of the demos' goodwill. 

The link here between the demos and the jury is seamless.60 They are literally 
of one mind (voi)s).6l Sortition may have randomly selected different panels of 
individuals to judge him. However, such changes are merely cosmetic. It has 
always been the same institution present. This good favour of the demos contrasts 
svith the treatment that Demosthenes has meted out to it by his recent actions. In 
reworking these previous decisions into a single voice of civic approval, Hyperides 
constructs a stronger sense of failed obligation. Because it has always been the 
same body snatching Demosthenes from his opponent's clutches, his betrayal of 
it is so much stronger. This reciprocity of civic obligation that Hyperides wishes 
to constmct can work only with a continuity of identity. 

While Hyperides strategically recasts history, the Corinthian metic Dinarchus, 
as speech-writer for one of his co-prosecutors, decides to act prospectively. In his 
prosecution of Demosthenes' co-defendant, Philocles, it is not past judgments 
that interest him, but the one that the jury is about to make in the near filture: 

year. Opponents of Demosthenes were obviously keen for the affair not to fall out of public 
consciousness. 

58This distinction is one of the contributing factors to the occasional role of the Areopagus in 
conservative discourse: see Ath. pol. 8.2 and Arist. Pol. 1273b (with discussion by Wallace 1989: 
19>195). See also Isoc. Areopag. with the observations of Too (1995: 212-213) and Ober (1998: 
277-286). 

59For Demosthenes' attacks on the Areopagus, see Hyp. Dem. 3; Din. 1.62. The position of the 
Areopagus was further compromised by its execution of a number of citizens during the emergency of 
338. For the unfavourable reaction to these actions, see Lycurg. Leoc. 52. 

60In his review of R. K. Sinclair's Democracy and Participation, Hansen (1989c) was keen to stress 
that this reference to the demos is a textual supplement. Although the reference to the demos is almost 
entirely restored and none of the letters is certain, as Whitehead (2000: 451) points out, "an alternative 
is not easy to find." 

6lOn this point it is worth noting the restoration of [bla]volab proposed by Blass (1894) and 
Kenyon (1906). On eunoia, see Whitehead 1993: 52-54. 
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fA xprl koylcTap£voUs lDHai zavTab, X 'A0nvalol, Kal T@v zapovnxv Kalpxv ava- 
pVa0£VTas 01 ZiCT£@j 0D OXpoOoKiaj O£0VTal, p1a£1V TOVj ZOVnpOUs aV£X£1V £K 

T; Z0X£@s Ta TolaUla onpia, Kal a£^leal waClv avopXZol*, 011 0D CVVOl£+0apTal 

To ToU aillloU zilooS TXv pnTOp@V Kal T@V oTpanYxv IICIV, ODO£ 60U£U£1 Talj 
a w SP X a w XS \ \ 8 \ ^ \ X ^ ^ # ^ c w e > # 

OO4al;, £1o0Tai OTI p£Ta p£V IKalOAVVnj Kal Tni ZpO5 atttous opovolaj pqal; 

apDvoiD£0as 0£@V £o)V OVTOV, £aV TIV£5 IV asiK@4 £z1Ti0@VTat, p£1a 6£ 6XpO6O- 
, \ n , \ ^ c , , ^ " ^ , . , , 

Kla; Kal WpOOOAlai Kal T@V OpOI@V TOVTO15 KaKXvs a T°Ii TOIOUTOIi avt Ip@ZOti 

XIpOG£CST1V, oU6£pi av ZOXI; C@0£i. (Din. 3.19) 

Athenians, it is vital that all of you take note and remember the present state of affairs. 
They require steadfastness, not corruption, they require that you hate the wicked and drive 
such beasts out of the city and show to all men that the bulk of the demos has not been 
corrupted along with the politicians and generals, and is not enslaved by these characters' 
reputations. They know that with justice and everybody pulling together we can easily, the 
gods willing, defend ourselves if anybody should unjustly attack us. However, with bribery 
and treason and all the similar evils that go svith these men's activities, no city could ever 
be saved. 

We are clearly in the realm of the figurative here. Fifteen hundred jurors (Din. 
1.107) can never literally be to toi) 6nyou wRilOos.62 Moments of peroration give 
licence.63 Dinarchus makes explicit the political agenda in this case. The case is 
not about charges of bribery, but about the safety ofthe whole state. Just as the jury 
expands to embrace the whole city, so do the issues. A momentum of escalation 
has been building throughout the speech. At the beginning of the speech, the 
notion of personal betrayal provided the interpretative matrix for understanding 
Philocles' actions (4). The jurors understood his actions by imagining themselves 
as individuals bound in a specific agreement. In this final analysis, Philocles has 
been assimilated to the group of the political elite. As the jury stands for the 
people, so he stands for the elite that dominate political life. It is easy to forget 
in this final moment the journey that the jury has undertaken. They have rarely 
stood still in this speech. Initially, they stood apart from the demos. The people 
came to the dikastai bearing witness against Philocles and demanding punishment 
(14). Furthermore, the identification with the people may be the jury's final 
incarnation in the rhetoric of Dinarchus, but it has not been their only one. The 
jury has stood in various relationships to Philocles. He has been their hipparchos 
and strategos. They have been invited to judge him accordingly.64 They have been 
made to share the concerns of the horrified parents fearful of entrusting their 

62Worthington (1992: 55) thinks that the jury size is "not overly large given the gravity of the 
crime." However, according to the Ath. pol. 68.1, only the most serious cases get a jury as large as 
1,500; see discussion above, 33. For doubts about the figure of 2,500 jurors in Din. 1.52 (the figure is 
a manuscript correction), see Jacoby, FGrH Supp. 3b.1, 565. 

63Although the end of the speech is missing, it seems likely that the speech is reaching its 
condusion at this point: see Worthington 1992: 332-334. 

64It was as strategos of Munychia and the dockyards that Philodes had allowed Harpalus to enter 
Athens (1). On the high standards imposed on holders of this of fice and their liability for prosecution, 
see Hamel 1998: 118-121, 13>135. 
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children to him (15). They have been agents of fortune and the gods as much as 
the manifestation of the people (16).65 

This constant positioning and re-positioning of the jury attests to the trans- 
formative power of rhetoric. Ethos is crucial to the function of rhetoric and every 
participant must have a persona, even the audience. The construction, allocation, 
and transformation of these personae lie with the orator. Of course, such dramati- 
sation can happen only with the complicity of the jury. However, as we have seen, 
the Athenian audience is prepared to tolerate a reasonable degree of flexibility in 
jury identity. Such flexibility gives the orator purchase to construct their rhetorical 
disguises. The Athenians were willing to suspend judgment momentarily to see 
where their disguise might take them. 

CONCLUSION: THE JURY, ANCIENT AND MODERN 

"The jury is a sort of ad hoc parliament convened from the citizenry at large to lend 
respectability and authority to the process." (. Gibbons, Japanese Electronic Products 
Antitrust Litigation, 632 F. 2d. 1069, 1093.) 

It is the nature of institutions to pretend to be unchanging. History always tells 
us otherwise. Athens teaches us lessons about rhetorical re-positioning and the 
lack of precision in the definition of the relationship between jury and the people. 
Analysis of the modern Anglo-American jury only confirms this picture. A look at 
this modern jury serves to remind us that the association between democracy and 
the jury is not inevitable, but an artefact of historical circumstance and political 
rhetoric.66 There is nothing inherently democratic about the jury; the "ad hoc 
parliament" is only one manifestation in a series. It further reminds us that, 
however we construe the relationship between the jury and the wider population 
(signifier and signified, agent and principal, or collective and representative), there 
will always be a tension. Between the abstract and the concrete, we can inevitably 
expect a certain degree of friction. 

Re-definition of identity lies at the heart of the development of the Anglo- 
American jury, an institution whose origins lie not in democracy, but in the 
feudal battle between king and barons. The devolution of judicial power onto 
the jury was merely a gambit designed to weaken the power of the ecclesiastical 
and manorial courts.67 It was an initiative driven from the top. Local knowledge 

65The religious dimension has been a constant presence in this speech. For the violation of 
oaths and the invocation of the gods, see 2 and 15 respectively. This theological dimension seems 
a particular feature in Dinarchus' rhetoric. Note, for example, the unprecedented and elaborate 
imprecation against Demosthenes in Din. 1.64. Oaths, curses, and oracles are also regular features of 
his speech. On legal proceedings performing the will of the gods, see Andoc. 1.113. 

66Danielle Allen has done invaluable service in showing the way in which Greek critical debate 
engages with modern political concepts. The following discussion is indebted to her analysis of jury 
nullification (2000: 5-8) and its implication for Greek forensic practice. 

67For the standard account of the development of the early jury system, see Green 1907-9: 1.127; 
cf. Schwartz 1972. 
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was the commodity that the jurors were supposed to provide, not popular input. 
Rather than "shields against the State," they were feared by the citizens because 
of their unfettered power.68 The only exercise of sovereignty they embodied was 

royal sovereignty. 
It was only with the trials of the religious and political dissenters in the 

seventeenth century that this notion of jury identity was challenged. It was the 
Levellers who articulated a different vision of the jury-one not bound up in their 
local status, but defined by personal conscience and deriving its authority from the 

principle of universal suffrage.69 Lilburne's trial in 1649 proves a turning point.70 
In the defendant's plea for the jurors to look to their own consciences and his 

imposition on them of a duty to justice "as judges of law as well as fact," we see 
the birth of the modern democratic jury. Once again rhetoric provided the tool 
for reshaping our understanding of the jury and rewriting its history.71 This new 
doctrine quickly took hold. The celebrated resistance of the jury in Bushell's case 

(1670) to render a guilty verdict despite imprisonment, starvation, and threats can 
be seen as a struggle between two competing versions of jury identity--on the one 

hand, there is the State that sees the jury as a tool to implement its laws, and, on 
the other, there are people who regard themselves as owing a higher allegiance to 
abstract notions of justice and possessing a right of self-determination.72 

At every step of the way, the claims made by the jury to an exercise of 

sovereignty have been contested. Few areas have aroused as much controversy 
as the issue of jury nullification. The refusal by juries to enforce laws that they 
deem unjust has simultaneously been celebrated as a sign of grass-roots democracy 
in action and condemned as a usurpation of the power of the lawfully-elected 
legislature. In such debates, the notion of the jury as "a body truly representative 
of the community" is crucial.73 The degree of similarity between the jury and 
the community determines attitudes towards acts of jury nullification. As the 

jury increases in legitimacy, the more representative it is perceived to be. It is 
this quality that allows critics to condemn the all-white Southern juries (note 
the qualifying adjectives) that refused to prosecute those involved in racist hate 
crimes, but celebrate the colonial juries ("an embodiment of the revolutionary 
fervor sweeping the country") that refused to indict their peers for seditious libel.74 
The ever-present potential for "jury nullification" ensures that the relationship 
between the jury and the citizenry remains constantly under review. It is a 

68Green 1907-9: 1.131; Simmons 2002: 6. 
69Green 1985: 162-170. 
70 For a report of the case, see 4 Howell St. Trials 1269. On the importance of this case, see Green 

1985: 153. 
71 For the historical dimension of the Levellers' claims, see Green 1985: 177-182. 
72The case is reported in 6 Howell St. Trials 999. 
73 See Smith v. Texas, 311 US 128 (1940) 130. 
74 On the reluctance of all-white juries to convict whites of race crimes in the South, see Brundage 

1993; Conrad 1997: 19-35; Nossiter 1994; Vollers 1995; Wright 1990: 23, 34-37. For colonial juries, 
see Levy 1985: 17; Nelson 1959. 
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peculiarly Anglo-American fixation. The critical discourse surrounding the jury 
largely revolves around one question, "How like us are they?" Critics have been 
ready to point out the racial bias in jury composition.75 The validity of this 
criticism has been endorsed by the court's outlawing of peremptory challenges to 

juror participation on the basis of race.76 Popular dissatisfaction with the jury has 

usually taken the form of "Those bozos don't represent us."77 
As we observe this frantic, impassioned, and democratic debate, some impli- 

cations for Athens begin to form. The lack of conclusive definitions seems less 
unusual. If we have trouble deciding whom the jury represents, the lack of Athe- 
nian consensus should not surprise us. It may also explain why Anglo-American 
scholarship has been instinctively less amenable to the imposition of the fixed 
constitutional categories favoured by much Continental scholarship. Such an 

imposition runs contrary to a tradition rooted in practice rather than dictate. 
Further, we can observe that this lack of definitive statements is not without 
benefit. This thriving political and critical discourse can function only because 
of the gap (real or imagined) between the community and its jury. Criticising 
others is always much easier than criticising ourselves. How can the comedy of 

Aristophanes function, if Philokleon is us? There must be times when we stand 

apart. Once we allow that the jury is not always/inevitably/unreservedly us, then 
the jury needs an alternative identity. At this moment, the discussion opens up to 
a range of possibilities. Rhetoric and political philosophy can conspire to promote 
different versions of the relationship. Constitutional conversation can begin. 
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